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COX, Circuit Judge:



|. INTRODUCTION

Plaintiff Czarina, L.L.C., asassignee of Halvanon Insurance Co. Ltd., appeals
the district court’sdenial of its applicaion to confirm aforeign arbitration award.
Thedistrict court denied Czarina sapplication, concluding that it did not have subject
matter jurisdiction to confirm theaward. Czarina, L.L.C. ex rel. Halvanon Ins. Co.
Ltd. v. W.F. Poe Syndicate, 254 F. Supp. 2d 1229 (M.D. Ha. 2002). We affirm.

II. BACKGROUND AND PROCEDURAL HISTORY

Halvanon Insurance Company was an Israeli company. In 1984, Halvanon
entered into an agreement with Defendant W. F. Poe Syndicate, aFloridareinsurance
company and member of the Miami-based Insurance Exchange of the Americas
(“IEA™), by the terms of which Poe and other IEA members agreed to reinsure some
of Halvanon’srisks. Aswas common in the IEA’s reinsurance business, Halvanon
and Poe agreed for Poe to reinsure Halvanon before specifying all the details of the
agreement. They agreed that their lead underwriters would come together later and
flesh out the agreement by drafting a “wording,” or written contract, but thar
underwriters never did. Nonetheless, Halvanon later took the position that Poe was

indebted to it under this reinsurance agreement.



In 1985, Halvanon became insolvent and was liquidated. In the liquidation,

Czarina purchased some of Hdvanon's accounts receivable, including the Poe

account. After Poe refused to pay Czarina on that account, Czarina initiated an

arbitration in London to collect the alleged indebtedness. Before the arbitrators,

Czarina asserted that arbitration was the proper forum for deciding its dispute with

Poe based on the following four items:

(1)

(2)

3)

(4)

a form dated December 22, 1983, sent by the IEA’s broker to
Halvanon's broker, stating that an IEA member would reinsure
Halvanon, and that the terms of the reinsurance agreement would be
negotiated with Halvanon later by the IEA’ s lead underwriter;

aform dated February 1, 1984, from Halvanon’s broker to Halvanon
stating that twenty percent of Halvanon’s business would be reinsured
by IEA members;

a “Confirmation of Cover” form, dated March 8, 1984, signed by Poe
and other |EA members, confirming reinsurance coverage to Halvanon;
and

an unsigned, unexecuted sample wording, drafted in 1982, which

Halvanon used in 1982 inits reinsurance rdationships.



Noneof thefirst threeforms, which weresent between Halvanon, itsbroker, Poe, and
the IEA’s broker, contained any reference to arbitration. Only the fourth item, the
1982 Sample Wording, included an arbitration clause; it provided for arbitration
before a two-member panel in London. The 1982 Sample Wording was smply a
sample: it wasnot drafted for the Hal vanon-Poe transaction.

Poe' s defensein the arbitration consisted of two short |ettersto the arbitration
panel. Both |etters began with the unequivocal assertion that Poe had never agreed
to arbitrate this dispute. Specifically, Poe pointed out that it neither agreed to nor
signed the 1982 SampleWording. Thelettersalso included variousreasonswhy Poe
should prevail on the merits of the dispute. Nevertheless, the arbitration panel
concluded that Poe had agreed to submit to arbitration, and awarded Czarina over
£150,000. The panel’s award noted that Poe's position wasthat it never submitted
this dispute to arbitration.

Czarinafiled this award-confirmation action in the district court, invoking the
court’ sjurisdiction pursuant to articletwo of the Federal Arbitration Act,9U.S.C. 88
201-208." The court conducted a three-day bench trial on the issue of whether

Halvanon and Poe had agreed to arbitrate, a question the court held was dispositive

!Czarinaasoinvoked thecourt’ sdiversity jurisdictionunder 28 U.S.C. § 1332, but on appeal
has apparently abandoned diversity as abasis for jurisdiction.
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of itsown subject matter jurisdiction in the confirmation action. The court found that
there had been no agreement to arbitrate, and based on this, dismissed for lack of
subject matter jurisdiction Czarina's application to confirm the award. Czarina
appeals this judgment.
[11. CONTENTIONS OF THE PARTIES AND STANDARD OF REVIEW

Czarina contends that the district court erred in denying for lack of subject
matter jurisdiction its application. Specifically, it contends that the court erred in
hol ding that the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, June 10, 1958, reprinted in 9 U.S.C. 8§ 201 (historical and statutory notes)
(hereinafter the Convention), requires a party invoking afederal court’s jurisdiction
to confirm an award falling under the Convention to establish that the award was
entered pursuant to a written arbitration agreement, signed by the parties.
Alternatively, Czarina contends that even if it had to present a written, signed
arbitration agreement, it satisfied this requirement by providing the unsigned 1982
SampleWording which thearbitration panel found Halvanon and Poehad agreed to.
Czarinacontendsthat the district court was bound to accept thisfinding by thepanel,
and thus erred by not accepting it and taking jurisdiction. Asa second alternative,
Czarina contends that it need not have met the signed-and-written-agreement

requirement because Poe waived any objection to the arbitrability of the dispute by



defendingthearbitration onthe merits. Thus, Czarinacontends, therequirementwas
no bar to the court’s jurisdiction in this confirmation action. Poe contends tha the
district court properly concluded that it lacked subject matter jurisdiction because
Czarinafailed to comply with the requirements of the Convention.

These contentions present questions of | aw, whichwe review denovo. Newell

v. Prudential Ins. Co. of Am., 904 F.2d 644, 649 (11th Cir. 1990).
V. DISCUSSION
A. Doesthe Convention, as Incorporated into the Federal Arbitration Act, Require
a Party Requesting a Federal District Court to Confirm a Foreign Arbitration
Award to Comply with Artide 11’ s Agreement-in-Writing Requirement
to Establish the Court’ s Jurisdiction?

Czarinafirst contends that the Convention does not require the proponent of
an arbitration award to meet Article I’ s agreement-in-writing requirement with the
court for the court to have subject matter jurisdiction over the confirmation action.
We disagree.

Article 2 of the Federal Arbitration Act (“FAA”™) provides for enforcement of
foreign arbitration agreements and awards, and to these ends, it ratifies and

incorporates the Convention. 9 U.S.C. 8§ 201 (historical and statutory notes). Under

the FAA, federd district courts have original jurisdiction over actions*“falling under



the Convention.” 9U.S.C. § 203.? The FAA providestwo causes of actionin federal
district court for enforcing arbitration agreements falling under the Convention: an
action to compel arbitration pursuant to an arbitration agreement falling under the
Convention, 9 U.S.C. § 206, and an action to confirm an arbitration award made
pursuant to an agreement falling under the Convention, 9 U.S.C. § 207.

To determine whether an award falls under the Convention, and thus, whether
the district court has jurisdiction over the action to compel arbitration or to confirm
an award, courtslook to thelanguage of the Convention. See Sphere Drake Ins. PLC
v. Marine Towing, Inc., 16 F.3d 666, 669 (5th Cir. 1994); Kahn Lucas Lancaster, Inc.
v. Lark Int’l Ltd., 186 F.3d 210, 215 (2d Cir. 1999). The Convention imposes
prerequisites to both types of actions. Article Il of the Convention imposes a
prerequisiteon aparty asking the court to compel arbitration: it requiresthat the party
bring the court the written agreement. Convention, supra, art. 11, 9 U.S.C. § 201
(historical and statutory notes). Articles Il and IV govern actions to confirm an
arbitration award. Article Il provides:

Each Contracting State shall recognize arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory

% An arbitration agreement or arbitral award arising out of a legal relationship, whether
contractual or not, which is considered as commercial, including a transaction, contract, or
agreement described in section 2 of thistitle, falls under the Convention.” 9 U.S.C. § 202.
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where the award is relied upon, under the conditions laid down in the
following articles.

Id. at art. 111 (emphasis added). Article IV imposes two conditions:

To obtain the recognition and enforcement mentioned in the preceding

article, the party applying for recognition and enforcement shall, at the

time of the application, supply:

(@) The duly authenticated original award or a duly certified copy

thereof;

(b) The origind agreement referred to in article Il or a duly certified

copy thereof.

Id. at art. 1V, sec. 1.

Botharticles|l and IV explicitly refer to articlel 1’ sdefinitionof an arbitration
agreement in writing. That definition reads: “[t]heterm ‘agreement in writing’ shall
include an arbitral clause in a contract or an arbitration agreement, signed by the
parties or contained in an exchange of letters or telegrams.” Id. at art. I1, sec. 2.

Whereaparty hasfail ed to satisfy the agreement-in-writing prerequisite, courts
have dismissed the action for lack of jurisdiction. See, e.g., Kahn, 186 F.3d at 218
(reversingorder compelling arbitration under the Convention, and dismissing motion
to compel arbitration with prejudice, for lack of subject matter jurisdiction, wherethe
written purchase orders contai ning thearbitration clausehad not been signed by both

parties); Lo v. Aetna Int’l, Inc., N0.3:99CV 195 JBA, 2000WL 565465, *4 (D. Conn.

Mar. 29, 2000) (“Since Aetna has shown no written agreement to arbitrate these



clams signed by Ms. Lo in her capacity as beneficiary, the Court concludesit lacks
subject matter jurisdiction to compel arbitration under the New Y ork Convention . .
.."). And, when enforang an agreement or confirming an award, courtsfirst assure
themselves of their jurisdiction by deciding whether the agreement-in-writing
requirement hasbeen met. See, e.g., Sphere Drake, 16 F.3d at 669 (affirming district
court’s judgment compelling arbitration under the Convention, but only after
resolving thejurisdictional issue of whether the plaintiff had presented an agreement
inwriting); Consorcio Rive, S.A. de C.V. v. Briggs of Cancun, Inc., 134 F. Supp. 2d
789, 794 (E.D. La 2001) (“There isno dispute in this matter that the arbitral award
and the rel evant agreements between Rive and Briggs of Cancun have been supplied
to the Court. . .. Thus, under the terms of the Convention and the enabling federal
statute, this Court has the authority to recognize and enforce the arbitral award at
issuein thismatter.”), aff’d, Rive v. Briggs of Cancun, Inc., 82 Fed. Appx. 359 (5th
Cir. 2003); Coutinho Caro & Co. US.A. v. Marcus Trading, Inc., NOS.
3:95CV2362(AWT), 3:96CV2218(AWT), 3:96CV2219(AWT), 2000 WL 435566,
*10 (D. Conn. Mar. 14, 2000) (granting a petition to confirm a foreign arbitration
under the Convention, after concluding, inter alia, that the party seeking confirmation
had met “the jurisdictional requirement of Article IV (1)(b) for obtaining recognition

and enforcement of an arbitral award, i.e., tha the court be furnished with the



‘agreement in writing’ contemplated by Article 11.”). Accord Geotech Lizenz AG v.
Evergreen Sys., Inc., 697 F. Supp. 1248, 1252 (E.D.N.Y. 1988) (noting first that the
plaintiff had satisfied article IV’s requirements, before turning to the defendant’s
objections to confi rming the award).

The FAA provides

[A]ny party to the arbitration may apply to any court having jurisdiction

under this chapter for an order confirming the award [fdling under the

Convention] asagainst any other party to the arbitration. The court shall

confirm the award unless it finds one of the grounds for refusal or

deferral of recognition or enforcement of the award specified in the said

Convention.
9 U.S.C. 8§ 207 (emphasis added). The failure of a party to satisfy article IV’s
requirementsqualifies as one of the “grounds for refusal or deferral . . . specified in
the said Convention,” id., because the Convention uses mandatory language in
establishingtheprerequisites. “[t]o obtain therecogni tion and enforcement mentioned
in the preceding article, the party applying for recognition and enforcement shall, at
the time of the application, supply” acopy of theaward and thearbitrationagreement,
Convention, supra, art. 1V, sec. 1, 9 U.S.C. 8§ 201 (historical and statutory notes)
(emphasis added). This mandatory language also indicates that without these

requirementsbeing satisfied, thecourt is without power to confirm an award. Thus,

we hold that the party seeking confirmation of an award falling under the Convention
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must meet article IV’s prerequisites to establish the district court’s subject matter
jurisdiction to confirm the awarc’®.

B. In Deciding Whether Czarina Had Met the Jurisdictional Prerequisitesto a
Confirmation Action, Was the District Court Bound by the Arbitration Panel’s
Determination that the Parties Agreed to Arbitrate the Dispute?

As an alternative to its first contention, Czarina argues that it satisfied the

agreement-in-writing requirement by attaching the 1982 Sample Wording to its

pleadingsinthiscase. Czarinadoesnot contend that the 1982 SampleWordingalone

3We must note that the jurisdictional prerequisites to an action confirming an award are
different from the several affirmative defenses to confirmation enumerated in article V of the
Convention. Oncethe proponent of theaward meetshisarticlelV jurisdictional burden of providing
a certified copy of the award and the arbitration agreement, he establishes a prima facie case for
confirmation of the award. See Leonard Quigley, Accession by the United States to the United
Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 70 YaeL.J.
1049, 1066 (1961) (“ The proponent of theawardisrequired only to supply the original or acertified
copy of the award and the arbitral agreement. These establish a primafacie case, and the burden
shifts to the defendant to establish the invdidity of the avard on one of the grounds specified in
ArticleV 1.”). Thatis, theaward is presumed to be confirmable. The defendant tothe confirmation
action can overcome this presumption only by making one of the showings enumerated in the
Convention. Convention, supra, art.V,9U.S.C. 8§ 201 (historical and statutory notes) (“Recognition
and enforcement of the award may be refused, at the request of the party against whomit isinvoked,
only if that party furnishes to the competent authority where the recognition and enforcement is
sought, proof that” one of the seven enumerated defensesapplies); Industrial Risk Insurers v. M. A.N.
Gutehoffnungshutte GmbH, 141 F.3d 1434, 1446 (11th Cir. 1998) (holding “that no defense against
enforcement of aninternational arbitral award under Chapter 2 of the FAA isavailableontheground
that the award is ‘arbitrary and capricious,” or on any other grounds not specified by the
Convention,” as “the Convention's enumeration of defenses is exclusive’). As the Convention
language indicates, the burden of proving these affirmative defenses rests on the defendant,
Convention, supra, art. V, 9 U.S.C. § 201 (historical and statutory notes), while the burden of
establishing the jurisdictional prerequisites rests on the proponent of the award, id. at art. 1V, sec.
1. See also Imperial Ethiopian Gov't v. Baruch-Foster Corp., 535 F.2d 334, 336 (5th Cir. 1976)
(noting that the burden of proving an article V affirmative defenseis on the party defending against
enforcement of the award).
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met the agreement-in-writing requirement. Instead, it contendsthat the district court
was bound to accept the pand’s finding that Hdvanon and Poe had agreed to the
1982 Sample Wording, and thus that the Wording, plus the finding, saisfied the
requirement. Wedisagree with this contention becauseaccepting it would eviscerate
an important principle of United States and international arbitration law.

Recently, the Third Circuit,in China Minmetals Materials Import and Export
Co.v. Chi Mei Corp., 334 F.3d 274 (3d Cir. 2003), explained that under United States
law and international law, a court asked to confirm an award should review an
arbitration panel’ s conclusion that the parties agreed to arbitrate, unless the parties
have agreed to submit this question to the arbitration panel. Id. at 281, 287-89
(holding that a party defending against an action to confirm an award falling under
the Convention can raise the lack of an arbitration agreement as a defense, even
thoughit isnot one of the defensesenumerated in article V). China Minmetals noted
the United States rule, announced in First Options of Chicago, Inc. v. Kaplan, 514
U.S. 938, 943, 115 S. Ct. 1920, 1923-24 (1995), that under the FAA, the district court
must decide the question of arbitrability unless the parties have dearly and
unmistakably agreed to submit this question to an arbitrator. China Minmetals, 334
F.3dat 281. And, China Minmetals noted that thelawsof England, France, Germany,

andtheUnited Nationssimilarly providefor judicial review of arbitrabilitywhereone
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party contends that no valid arbitration agreement exists. Id. at 287-89. This
principleof arbitration exigsbecausearbitraionisacreatureof contract, and thusthe
powers of an arbitrator extend only asfar asthe parties haveagreed they will extend.
Id. at 281, 289 (citing First Options, 514 U.S. at 943, 115 S. Ct. at 1924).

Here, following an evidentiary hearing on whether the jurisdictional
prerequisites of article IV had been met, the district court concluded that Czarina
failed to establish that Halvanon and Poe had agreed to arbitrate. Czarina, 254 F.
Supp. 2d at 1234. This necessarily means that Czarinafailed to show that they had
agreed to arbitrate arbitrability. Therefore, we conclude that the district court
properly enforced article 1V’'s prerequisites and properly refused to accept at face
value the arbitration pand’s finding that Hdvanon and Poe agreed to the 1982
Sample Wording.

C. Was Czarina Relieved of Its Burden to Establish the Article IV
Jurisdictional Prerequisites by Poe’'s Arguing the Meritsof Arbitration to the
Arbitration Panel?

Asasecond alternativetoitsfirst two contentions, Czarinacontendsthat it did
not have to meet the article IV prerequisites because Poe argued the merits of the
disputetothearbitrators. Czarinareliesontwo award-confirmation caseswhich have

bypassed article IV’'s requirements, because the parties had proceeded in the

arbitrations without sufficiently contesting the arbitrators' jurisdiction. See Sianey
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v. Int’l Amateur Athletic Fed'n, 244 F.3d 580, 591 (7th Cir. 2001) (declining to
decide whether the proponent of the award had met the agreement-in-writing
requirement, asthe defendant had “freely participated” inthearbitration); A/ Haddad
Bros. Enters., Inc., v. M/S Agapi, 635 F. Supp. 205, 209 (D. Del. 1986) (refusing to
examine arbitrability, as “plaintiff did not raise the lack-of-arbitration-provision
argument until March 20, 1984—nearly ayear after Sahib Al Haddad started on the
case and sixteen months after this Court originally stayed this litigation to allow
arbitration™).

Unlike the parties in those cases, Poe objected early and often, consistently
maintainingthat it had never agreed to arbitrate thisdispute. Thedistrict courtfound
thisto beafact, Czarina, 254 F. Supp. 2d at 1232, and Czarinadoes not contend that
thisfinding was clearly erroneous. Czarinahas presented nolegal authority dictating
that, under these facts, thedistrict court should have concluded that Poe waived its
objections to the panel’s jurisdiction. Thus, we cannot conclude that the district
court erred when it rgected Czarind s waiver arguments, instead requiring Czarina

to establish subject matter jurisdiction by meeting the requirements of article 1V of

‘Czarinaarguesthat the district court erred by not applying English law, whichCzarinasays
would have required the court to conclude that Poe had waived its objection to the arbitratars
jurisdiction. But Czarinaprovidesno authority for why thedistrict court was bound to apply Endish
law when deciding the question of its subject matter jurisdiction pursuant to article IV.
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the Convention. Cf. China Minmetals, 334 F.3d at 290-92 (holding that under either
federal or state law, a party “did not waive its objection to [the arbitrator’s]
jurisdiction inasmuch as it paticipated in the arbitration primarily to argue the
forgery/jurisdiction issue and consistently objected to [the arbitrator’ s] jurisdiction
throughout the proceedings.”); see also First Options, 514 U.S. at 946, 115 S. Ct. at
1925 (concluding that arguing arbitrability to an arbitrator does not indicate a
willingness to be bound by the arbitrator’ s decision on that i ssue).
V. CONCLUSION

Because Czarina failled to satisfy the requirements of article IV of the
Convention, the district court’s judgment denying for lack of subject matter
jurisdiction Czarina' s application for an order confirming the arbitration award is
affirmed.

AFFIRMED.
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